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Ir Is very important that provision should be made at this ses- 
sion of the legislature for one or two more Vice Chancellors. The 
Chancellor and both the present Vice Chancellors are overworked. 
Advisory Master Williams has more cases than he can well dispose 
of, and yet the business of the court is clogged and suitors are kept 
waiting for months to have their cases heard after they are at issue. 
Vice Chancellor Van Fleet said the other day in court, when ap- 
plied to to set down a case, that he had already engagements that 
would occupy all his time for three months. The chancery busi- 
ness is constantly increasing in volume and is of great importance, 
and it is the duty of the state to provide judges enough to dispose 
of it promptly. The number of Supreme Court judges is out of all 
proportion to the number of Chancery judges, and if we will not 
let the Supreme Court judges decide equity questions we must 
appoint other judges sufficient for the purpose. 


THERE SEEMS to be little prospect of the present legislature find- 
ing time to agree upon any plan for the amendment of the Consti- 
tution. It is just as well not to tinker with the judiciary system 
unless there is time enough to do it carefully. There were two 
plans, however, carefully prepared in the session of 1885, either of 
which would be good, and if either were passed at this session it 
would probably be agreed to at the next. One plan looks only to 
a change in the Court of Errors, making this a court of five judges 
who shall be members of no other court ; the other is more radical 
and provides for one court to consist of common law, equity, and 
appellate divisions. We have often spoken of these before. We 
only speak of them again in hopes that by the urgency of the Bar, 
the legislature may be induced to take some action in this matter. 
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THERE IS one amendment to the constitution that would do 
much to improve legislation, and that is to make the term of each 
legislature two years instead of one. A great deal is said of ses- 
sions once in two years, and this amendment has often been pro- 
posed. But what we want is not to have laws made less often and 
more hurriedly, but to have them made as often as they are needed 
and more deliberately. There are so many matters of local or 
private interest pressed upon the attention of every legislature, that 
there is no time during the session to prepare any comprehen- 
sive publicacts. Our statutes are in a most fragmentary condition ; 
we have no statutes consolidating and. arranging past legislation ; 
the legislature never thinks of passing such an act as appears in 
the English General Statutes every year regulating carefully some 
important subject—municipal corporations, for example, or the 
public health. General legislation on many subjects is required 
by the constitution, and the legislature is utterly incapable for 
sheer want of time of preparing any real and thorough general law. 
Our practice acts are in confusion, but even the most able and 
active lawyers in the legislature find themselves powerless to set 
them inorder. The fact is, that work of this kind requires thought 
and leisure, which cannot be had during the session, and when the 
session is over the legislature is practically dead. If there were 
two sessions, bills could be drafted by committees in the recess and 
passed at the next session. As it is now, ifa committee is ap- 
pointed, its work is wasted because at the next session there is a 
new legislature, and that pays little attention to the work of de- 
funct committees. 

The yearly assemblies arose out of our ancestors’ dread of 
tyranny and jealousy of all delegated power, but we know now 
that inexperienced members can exercise more tyranny from sheer 
ignorance than we should have to fear from the members elected 
for two years. The fact is, that our popular assemblies, in their 
anxiety to set everything right and relieve the people of all the 
hardships incident to a wicked world, are doing more to interfere 
with the conduct of men in their business and even their private 
affairs than king and council were in the habit of doing before 
the revolution. But this not is a subject for the end of a brief note. 





THE DECISION of Judge Bradley releasing Oscar L. Baldwin 
does not tend to increase the respect of the people for the law. 
To the ordinary mind the reason for the decision appears to be 
frivolous, and at best the merest technicality. The importance of 
technical accuracy in criminal practice has not been fully impress- 
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ed upon the lay mind, and most people regard technicalities of 
this kind as merely a convenient means of letting favored criminals 
escape, and the moral effect of it isbad. We confess that even to 
the légal mind the point taken by Judge Bradley seems to be a 
very small one. He did not decide that the three sentences for 
three separate offenses could not be cumulative; this he declined 
to decide, but he held that for as much as it did not appear from 
the record in what order the terms were to be served the 
direction that they should not be concurrent was uncertain and 
void. It seems to us that, for as much as the time for appeal had 
passed, it was of no substantial importance to the prisoner to 
know which term he was serving at any time, and that the forma 
defect of the sentence as recorded was not sufficient to warrant his 
release. There seems to be no doubt that the sentence was prop- 
erly pronounced, but that the mistake occurred in the recording by 
a deputy clerk during the illness of Mr. Belville. There were 
good reasons why the term of this prisoner should be shortened, 
but we wish he could have been pardoned rather than released 
by a decision which tends to make the law seem weak. 





Two cases decided by the Supreme J udicial Court of Massachusetts 
on the same day, January 5, bring out distinctly by their contrast a 
point in the law of master and servant. The first case is Yarren v. 
Old Colony Railroad Co., 9 East. Rep. 81. In this it was held 
that where an employee is called upon by his foreman to assist in 
a work outside of the work he was employed to do, and in a place 
where he had not before done such work, which involved perils 
not known to him and which in the exercise of due care he was 
not bound to foresee, he cannot be held as a matter of law to have 
assumed the risk. In the second case, on the other hand, Lynch 
v. Sagamore Manufacturing Co., 9 East. Rep. 84, it was held that 
where a servant, knowing and appreciating the danger, enters 
upon a perilous work, even though he does so unwillingly and by 
order of his superior officer, he must bear the risk. In the former 
case the court said: *‘ The case is close but the evidence is sufficient 
to be submitted to the jury upon the question whether he was in the 
exercise of due care. The material point of distinction between 
this case and many others is, that here it is open to the jury that 
the plaintiff did not know or appreciate the risk of the work upon 
which he was engaged, and that in the exercise of due care he was 
not, as a matter of law, bound to know and appreciate the same.”’ 
In both cases the court cited Haley v. Case 142 Mass. 8. C. Am. 
Rep. 175. Russell v. Tillotson 140. Mass. 201. 8S. C., 2 East. Rep. 
720, and Leary v. Boston & Albany R. R. Co., 139 Mass. 580, S. C., 
1 East. Rep. 443. 





68 THE NEW JEKSEY LAW JOURNAL. 


Ir was held in Massachusetts, on January 7th, Commonwealth v. 
Teevens, 8 East Rep. 887, that where a recognizance binds a de- 
fendant to appear and answer a specific charge and not depart 
without leave of the court, a failure to appear constitutes a breach 
of the recognizance and that it is no defense to an action against 
the sureties that the defendant was not indicted for the same of- 
fense as that set forth in the recognizance. The court said that 
the words ‘‘not depart without leave’’ were a substantive part of 
the recognizance and supported by ancient usage and have been 
many times held to be separate and distinct from the words 
which held him to answer the specific charge, and that they are 
inserted for the purpose of giving the court the same power over 
the defendant as if he had been held in custody. Citing Chitty 
Crim. Law. 10 Mod. 152, Hawkins P. C. Book 2, Chap. 15, § 84, 
Bacon’s Abr. Tit. Bail, People v. Slerger, 10 Wend. 433. 


Ir 1s a very sensible decision of the Chancellor's, Hicks v. Willis, 
Extx., reported Feb’y 9, in 7 Atl. Rep. 507, that an adjourn- 
ment of an executor’s sale of land is not invalid when made by 
an attorney in the executor’s absence. It has been a common 
opinion that an adjournment of a sheriff's or master’s sale could 
not be made by a deputy or attorney, and the act of April 13, 1876, 
was passed to prevent adjournment of masters’ sales to be made by 
another master or the sheriff of the county, provided he have 
writtenauthority. In the present case the adjournment was made 
publicly by the attorney of the executrix in her absence and with 
her consent, and the property was afterwards sold. The only 
objection made to the sale was that the adjournments were not 
made by the executrix or in her presence. The Chancellor said: 
‘“‘There is no good reason for holding that the announcement of 
an adjournment of a sale by an executor or administrator 
under the order of a court must be made either by or in the 
presence of the executor or administrator. On the other hand, 
every consideration of convenience is against it.’’ It was urged 
that an argument in favor of the proposition was to be drawn 
from the act of April 13, 1876, but the Chancellor said: ‘* It by 
no means follows from that legislation that an executor or 
administrator cannot lawfully adjourn a sale to be made by him 
under order of the Orphans’ Court, unless he either make the an- 
nouncement himself or be present in person at the making thereof ; 
nor is any such inference to be drawn therefrom.’’ Meyer v. Pat- 
terson, 1 C. E, Gr. was cited and held not to be in point. 
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Marvin Safe Co. v. Norton, 8 Eastern Rep. 529, decided by our 
Supreme Court at the November Term, 1886, presents a curious 
question of conflict of laws between the states and an instance of 
difference of opinion in courts of different states on a question of 
the common law. It was held that by the law of this state 
upon a conditional sale of chattels, followed by delivery of pos- 
session, the reservation of the title in the vendor until the 
contract price is paid is valid as against creditors and bona 
fide purchasers unless the vendor has conferred upon the 
vendee indicia of ownership beyond the mere possession, and 
also that by the law of Pennsylvania the reservation of title 
upon such a conditional sale is invalid against creditors and bona 
fide purchasers. 

The doctrine of the Pennsylvania courts is founded upon the 
doctrine of Twyne’s case, 3 Camp. 30, and of Edwards v. Har- 
bin, 3 T. R. 587, that the possession of chattels under 
a contract of sale without title is an indelible badge of fraud. 
Depue, J., says in the present case: This doctrine has been re- 
pudiated quite generally by the courts of this country and especi- 
ally in New Jersey and is disapproved by the American Editors 
of Smith’s Leading Cases in the note to Twyne’s case, 1 Smith’s 
Leading Cas. (8th Ed.) 33-84 and by Mr. Landreth in his note to 
Lewis v. McCabe, 30 Am. Law Reg. 224, but has been adhered to by 
the Supreme Court of Pennsylvania, in Forest v. Nelson. Feb. 16, 
1885. 

The New Jersey cases are Runyon v. Groshon, 1 Beas. 86; 
3roadway Bank v. McElrath, 2 id. 24; Miller v. Pancoast 5 Dutch 
256; Coles v. Berry, 13 Vr. 308; Midland R. R. Co. v. Hitch- 
cock, 10 Stew. 550-559; and the decisions in other states are cited 
in Benj. on Sales (Corbin’s Ed.) §§ 487-460; 1 Smith’s Lead. Cas. 
(Sth Ed.) 33-84; 30 Am. Law Reg. 224; 15 Am. Law Reg. 380, 
The conditional sale in the Marvin Safe Co. case took place in 
Pennsylvania. ‘The safe was sold conditionally in Philadelphia 
by the Safe Company which reserved the title to itself until the 
price should be paid. The purchaser took the safe to New Jersey 
and sold it there to the defendant. The Safe Company brought 
an action of trover against him. The Supreme Court held that 
the first sale was governed by the law of Pennsylvania and that 
the reservation of title in the company was good between the 
original parties, but not as to purchasers and creditors, but that 
the second sale was governed by the laws of New Jersey, and that 
the limitation imposed by the laws of Pennsylvania in favor of 
bona fide purchasers was of no effect in New Jersey, so that the 
title of the company was not affected by the purchase made by 
the defendant. ‘The court said: ‘‘The title was in the Safe Com- 
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pany when the property was removed from the state of Pennsyl- 
vania. Whatever might impair that titl—the continued posses- 
sion and exercise of acts of ownership over it by Schwartz and 
the purchase by Norton—occurred in this state. The legal effect 
and consequences of these acts must be judged by the laws of this 
state. By the law of this state it was not illegal nor contrary to 
public policy for the company to have Schwartz in possession as 
ostensible owner, and no forfeiture of the company’s title could 
result therefrom.” 


Donnell v. Wyckoff, 8 Eastern Rep. 849, N. J. Supreme Court, 
January 18, 1887, is the first reported case in New Jersey on the 
question whether in an action for a debt secured by a pledge, the 
conversion of the pledge may be set up by way of defense. It 
had been held that in an action of trover for the pledge the debt 
being unpaid, the pledgee may have the amount of the debt 
allowed in the damages. Longstreet v. Philo, 10 Vr. 63-68. 

This was not placed upon the ground of recoupment exactly but 
upon the principle of avoiding circuity of action. The court said 
in the present case: ‘The principle applies with equal force to an 
action by the pledgee for the debt where the pledge has been 
converted out and out by the pledgee,”’ citing Case v. Higgenbot- 
tom, 27 Hun. 406; Stearns v. Marsh, 4 Denio 227; and Carrington 
v. Ward, 71 N. Y. 360. ‘‘The injustice that might be done to the 
pledgee in an action of trover for the wrongful conversion of the 
pledge—the debt for which it was pledged being unpaid—is ob- 
viated by allowing the debt in abatement of damages, on the 
theory that to that extent the property pledged has been applied 
to the pledgor’s use. On the same principle the value of the 
pledge wrongfully converted may be treated as payment pro tanto 
or in full in an action for the debt.’’ It was held, however, that 
giving up the shares of stock held as collateral on receiving equiv- 
alent shares in a reorganized company was not a conversion of the 
shares. 


Tue case of Thorogood v. Bryan was carefully discussed and the 
doctrine of it repudiated by our Court of Errors last year, N. Y. 
L. KE. and W. R. R. Co. v. Steinbrenner, 18 Vr. 167. It has now 
at length been overruled by the English Court of Appeal. The 
London Law Journal says: ‘‘After thirty-eight years’ criticism 
the doctrine of Thorogood v. Bryan, 18 L. J. Rep. 336, which, 
familiarly illustrated, is that a man on an omnibus has his driver's 
negligence attributed to him in any collision with another omnibus, 
has fallen to the ground by the decision of the Court of Appeal, 
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unless, as is not likely, the House of Lords should set it up again. 
From Baron Parke’s Quere in his copy of * Eighth Common 
Bench,’ which the research of Lord Esher has unearthed, to the 
decision of Supreme Court of the United States in Little v. 
Hackett, reported in these columns on May 15th last, the doctrine 
has over and over again been disputed. It is now authoritatively 
overruled, and the agreement on the subject of English speaking 
lawyers will probably be gratifying across the Atlantic, where 
they led the way.”’ 





A RECENT decision in New York in an action to recover back 
money paid on an illegal assessment is worth considering in New 
Jersey, for the purpose of comparing it with our own decisions on 
that subject. The case is Jex v. Mayor, etc., of New York, 8 
Eastern Rep. 552. It was a suit to recover back money paid on 
an assessment for paving, regular on its face but nevertheless void 
because it was not based upon a petition of a majority of the 
property owners, and because the work had not been let out by 
contract. The court held that the assessment having been imposed 
without jurisdiction, it was not essential that it should be first 
vacated in order to enable the plaintiffs to recover back the 
money paid thereon. ‘‘A void assessment like a void judgment is 
a nullity, and when its collection has been enforced the money 
may be recovered back although the assessment has not been 
formally vacated. Bruecher v. Port Chester, 101 N. Y. 240.”" In 
New Jersey the contrary rule is stated thus hy Chief Justice Beas- 
ley, in Davenport v. Elizabeth, 12 Vr. 362. Referring to city of 
Elizabeth v. Hill, 10 Vr. 555, he said: ‘*‘That adjudication, as I 
understand it, contains the broad doctrine that money paid on an 
assessment of this nature cannot be recovered through an action 
by the party paying it no matter how illegal such assessment may 
be so long as it remains uncancelled by judicial authority.’”’ The 
doctrine is placed upon the ground that the payment was volun- 
tary even though enforced by legal proceeding, and that the con- 
test should have been made before the payment. See also Fuller 
v. Fuller, 13 Vr. 427. Both our courts and those of New York 
compare the tax to a judgment but reach opposite conclusions. 
The distinction seems to be that in New York they look at the 
assessment and see if the jurisdictional facts are wanting, and if 
they are the assessment is regarded as a nullity. In New Jersey 
the doctrine is a safe one for the cities, for the courts will not 
allow money to be recovered back, until the assessment has been 
set aside and will not set aside an assessment after the money has 
been paid. 
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ATTACHMENT IN CASES OF FRAUD. 





We have often urged that some amendment should be made in 
our attachment act so as to provide for an attachment in cases 
where the debt was fraudulently incurred or the defendant is about 
to make a fraudulent disposition of his property. An attachment 
is a better remedy than an arrest in cases of this kind, more 
effectual for the creditor and less harsh to the debtor, and there is 
no good reason why it should not be allowed in such cases. It is 
true that our practice in attachment is adapted especially to absent 
defendants, but it would be very easy to provide for the service of 
notice on a defendant within the state. 

In many other states an attachment may be issued in cases of 
fraud. Why should we not take hints from the usage in other 
states for the improvement of our own practice? It would bea 
good thing for New Jersey lawyers to make themselves familiar 
with the practice of other states on many matters of common and 
general interest. A glance at the statutes of other states on some of 
these subjects would furnish many useful suggestions. Or, if we 
have not collections of the statutes, let us look over Hubbell’s Legal 
Directory or some other compendium of the laws of the various 
states relating to the collection of debts. Take the subject 
of attachment, for example, and look at Hubbell’s Legal Directory 
and we find that in the first state in the list, Alabama, an attach- 
ment may be issued upon an affidavit that the defendant has 
fraudulently disposed or is about fraudulently to dispose of his 
property or has property which he fraudulently withholds. The 
same general rule prevails in Arkansas, Colorado, Dakota, the Dis- 
trict of Columbia, Florida, Georgia, Ilinois,-Indiana, Iowa, Kansas, 
Louisiana, Maryland, Michigan, Minnesota, Mississippi, Missouri, 
Montana, Nebraska, New Mexico, New York, North Carolina, 
Ohio, Pennsylvania, South Carolina, Tennessee, Texas, Utah, Vir- 
ginia, West Virginia, Wisconsin and Wyoming. In many of these 
states an attachment may be issued if the defendant has fraudu- 
lently contracted the debt and in most of them the provision in 
regard to fraudulent disposition of the property extends to any 
disposition intended to hinder and delay creditors. In the New 
England States attachment is the ordinary mesne process for the 
collection of debts, and in many other states it may be used for the 
collection of any definite debt without security or when the secu- 
rity has become valueless without the fault of the creditor. In 
many states the writ is used in actions for damages as well as 
for debts; in some for damages generally, and in others only for 
damages arising from negligence or misconduct. 

In no state or territory is the remedy by attachment so much 
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restricted as in New Jersey, and in none of them, we venture to 
say, is the practice so tedious and impractical or so badly adapted 
to securing the creditor and protecting the debtor as in New 
Jersey. 

We do not say that every action, even for a debt, should be 
commenced by attachment. Execution should not issue, even pro- 
visionally, before judgment, without good cause. The plaintiff 
ought to prove his claim before he is allowed to seize the defend- 
ant’s property, unless the defendant has shown some intention of 
evading payment of the claim, even if it should be established. 
But where the defendant has fraudulently contracted the debt or 
has shown signs of an attempt to put himself or his property out 
of the reach of his creditors, the creditor ought to have some means 
of keeping the property in the custody of the law until the law by 
means of its tedious processes has given him judgment on hisclaim. 
It is of little advantage to a plaintiff to have his claim decided to 
be just if the defendant has been allowed in the meantime to dis- 
pose of his property. Men go to law, not to obtain judgment but 
to recover their debts. In nine cases out of ten there is no real 
dispute as to whether any debt isdue. In most contested cases 
the only question is as to the amount of the debt, and the greater 
number of cases are not contested at all. If lawyers want practical 
men to give them suits to bring it is important for them that the 
suits should be of some practical use, and therefore it is for the 
interest of lawyers to urge upon the legislature such improvements 
in the machinery as may make it effective to the creditor and not 
unjust to the debtor. The improvement in this matter of attach- 
ment is easily made. The whole attachment act ought to be re- 
drawn and the practice remodeled, but in the meantime and with- 
out waiting for that it isa simple thing to add one section to the 
act and provide for the issuing of a writ of attachment upon the 
same proof in the same manner and upon the same conditions as 
those now prescribed for the issuing of a writ of capias ad respon- 
dendum. ‘The writ might be ordered by a judge or Supreme Court 
commissioner instead of a writ of capias and then the practice 
could be the same as in other cases of attachment, except that the 
defendant, if found in the county, should be served with a notice 
of the issuing of the writ—the same notice that is now published 
in the papers and posted in the clerk’s office, and provision should 
be made at the same time for sending this notice to absent or ab- 
sconding debtors, if their address can be ascertained. 

Whether applying creditors should be allowed to share pro rata 
with the plaintiff is a matter for further consideration. If they 
should not it would only be necessary to add that creditors apply- 
ing under an attachment issued under this section shall not share 
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pro rata with the plaintiff, but shall be paid by the auditor out of 
the proceeds of the property sold by him after the plaintiff's judg- 
ment has been satisfied and in the order of their application. 

We have no doubt that if the remedy by attachment were extended 
in all cases in which a capias is now issued the capias would be 
almost entirely superseded and certainly many debts would be re- 
covered which are now lost through the fraudulent conduct of the 
debtors. Fraud would be discouraged and defeated, the business 
of the lawyers would be increased and a reproach to the law would 
be removed. Ep. 


LAW REFORM. 


[Extracts from an address by the Hon. Michael Arnold before the Law Academy of 
Philadelphia, January 4, 1887.] 

They are discussing forms of action in Pennsylvania. In regard 
to these Mr. Arnold says: Does not the adherence to old forms 
of actions, and the distinctions between them, which bring on de- 
murrers, amendments and corresponding delays in the investiga- 
tion of the merits of a case, disgust business men and induce 
them to submit either to an abatement of their just claims, cr to 
private arbitrament, which is generally unsatisfactory, rather than 
waste their time while lawyers argue and judges consider whether 
they have sued the right man in the right court and in the right 
form of action ? 

What are these forms? Let us look at some of them. Take 
account render. Is it not practically obsolete? What lawyer of 
the present generation has ever been concerned init? Let it take 
its place in history. Why should assumpsit and covenant be 
allowed to remain and mystify and confuse us, so that, as one of 
our wisest judges has well said, a party can play off assumpsit 
against covenant, and covenant against assumpsit for an indefinite 
period: Strobridge Lith. Co. v. Gilmore, 43 Leg. Int. 270. And 
so with the action of debt, which comprehends both assumpsit and 
covenant. What is the thing sought for in all these actions? Is 
it not, after all, a money demand upon contract, express or im- 
plied? And whether you call it debt or damages, the plaintiff 
cares not, so that he gets his money. These actions did not spring 
up all at once. They grew up one by one, as the business of the 
people, by transformation, required new forms. Had they been 
prescribed by one statute, depend upon it, there would not have 
been so many of them. Why not, then, call them all by one com- 
prehensive name—an action? They are so called to-day by 
statute in England and in all the progressive states of the Union. 

Let us glance at trespass upon the case, confessedly a drag net 
to gather in all those cases, which the ingenuity of legal gladiators 
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kept out of the category of debt and covenant—such as detinue, 
trover, slander, libel, malicious prosecution, actions for negligence, 
and the like. Also consider trespass vi et armis. Do they not all 
end in a claim for money—in legal parlance, damages? Well, 
then, why should they not be designated by their real and com- 
prehensive name—an action, without more? Why should a suitor 
have his cause tied up and delayed for months for putting a 
‘‘whereas”’ in his declaration, or for leaving it out, and finally be 
told that he was right?) Remember, your client of the present day 
is an active business man. A law-suit is a business matter with 
him; it is no longer a forensic display. If you tell your client 
that a nice point of law has been raised in his case, you don’t 
please him. He cares nothing for your nice point of law; he wants 
his legal rights, or else to save his time, so that he can attend to 
his business and keep out of court. 

Replevin must always remain as it is, an action by itself, al- 
though it has degenerated into an action for damages for taking 
personal property, and Jost its capacity for securing the return of 
the property itself. Why not give it vigor, so that it may be used 
for obtaining the property, instead of driving the parties to an 
expensive and tedious proceeding in equity? Permit the court, 
on motion, with notice, by requiring double or treble security, to 
impound the goods, and, when impounded, give judgment for their 
return or delivery, with damages for their detention. And in 
order to avoid multiplicity of suits and the expense and vexation of 
many distresses, when only one question is at issue, allow the 
court to permit security to be entered in the first action of re- 
plevin, and thereupon stay future distresses and consequent re- 
plevin. This would be a great gain. 

Ejectment must always remain an action which cannot well be 
merged into any other. In fact, all other real actions, except the 
rare instance of dower at common law, are now merged into it. 
It is a possessory action, in which the right to the possession is 
determined, the right being dependent upon the title. 

How shall an action be commenced? Shall we keep on sum- 
moning the defendant to appear and answer the plaintiff in a plea 
of trespass on the case, when the thing in controversy is the 
amount of a book debt or a note of hand? What alarms have 
been caused in happy households by leaving a summons there 
commanding the head of the family to answer a plea of trespass 
upon the case! At the time, long since passed away, when actions 
were commenced by actually attaching the person or goods of the 
defendant, the old procedure had some reason to support it. Then 
the sheriff did appear on the return day, and likewise the parties. 
The cases were called up. Blackstone (Book III, *277) says that 
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many of the return days were fixed upon Sunday, yet the court 
never sat to receive these returns until the Monday after, and that 
is why judgment could not be given on Sunday. And then the 
first day was given to hear excnses for those who did not appear, 
a day was given for exceptions and a day for imparlances, and so 
there grew up the three days of grace, and an appearance on the 
fourth day was in time. And, gentlemen, mark the reason of it: 
Our sturdy ancestors held it beneath. the condition of a freeman 
to appear, or to do any other act, at the precise time appointed 
(*278). How strange that sounds at this day. Fora hunting and 
a fighting people that was no doubt all right, but for a business 
people, such a reason would be looked upon as ridiculous. And 
happily that practice has passed into history in England. But in 
Pennsylvania it still prevails, and that notwithstanding we have 
changed the mode of commencing suits from an attachment to a 
summons 

Then why keep up the useless form of summoning the defend- 
ant to appear on a fixed and immovable return day, and bring 
affrighted suitors to the court house, only to find it closed; or, if 
open, to sit there all day in anxiety awaiting the call of their 
names, aud the imposition of a dread sentence, and be compelled 
to leave without hearing one or the other. Gentlemen, is this 
reasonable / 

Let the writ be a summons to the defendant to appear and file 
his affidavit of defense within a certain time—say twenty days. 
Put it in the writ in plain terms, so that the defendant may know 
what todo. Wedo that now in equity proceedings. And if the 
defendant will make no defense let the prothonotary enter the 
judgment by default against him. Give no judgment for want of 
an appearance. You can seldom hold it. 

When the writ has gone out, let it be served immediately if the 
defendant can be found or has a Known residence. But if he can- 
not be served immediately, let the writ remain in force for six 
months at least, so that it can be served if the defendant returns 
within that time. If you have an invariable return day, the writ 
must be returned on that day, served or unserved. 

When the writ is served, permit the plaintiff to file a statement 
of his claim in every case, with a copy of his papers, if he has 
any, and require him to state in plain words what he claims, and 
make affidavit to it. Also, require an affidavit of defense in every 
case. In other words, extend the affidavit of defense law to all 
cases. It is constitutional to do so. Chief Justice Black said, 
‘that the law requiring the nature and character of the defense to 
be sworn to, is a just and necessary one, and its influence on the 
administration of justice has been most salutary. The only regret 
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of those who are well informed on the subject is, that it is not 
universally adopted in all the courts of the state:’’ Lord v. The 
Ocean Bank, 20 Pa. St. 387. By requiring an affiavit of defense 
in every case, we weed out the undefended cases and keep them 
from the trial lists, where they displace contested cases. 


NEW JERSEY COURT OF ERRORS AND APPEALS, 


TRAPHAGEN v. ROGERS. 
Administrator and Guardian—Payments by. 


Appeal. 

REED, J. Cross appeals from decrees fixing liability of Henry 
Traphagen as administrator. 

One-third paid to widow, two-thirds held for children. 

No guardian appointed. Moneys paid to children from time to 
time. 

The functions of the administrator were entirely ended when ac- 
count was settled. He should have paid the money to the guardian. 
May have to pay it over to infant. Can make no payments with- 
out order of court, except that he may pay for necessaries. See 
no reason why he should not be allowed the payments made in 
good faith which are strictly such as the court would have allowed. 
The advising master dealt with the matter on equitable principles, 
and have examined his rulings on the exceptions in detail and 
found them correct. 


WALTON v. ACKERMAN, 
Contributory Negligence. 

THE CHANCELLOR. Error charged in refusal of non-suit and 
refusal to direct a verdict. Injury to plaintiff's horse. Careless 
driving on the part of defendant’s man. No error when the evi- 
dence was in for the plaintiff there was no evidence of negligence 
on the part of the defendant, and it was for the defendant to show 
contributing negligence, and when the evidence on both sides was 
in it was obviously the duty of the court to leave the case to the 
jury. 


MOONEY ». PECK. 
Evidence—Trial Practice. 


THE CHANCELLOR. ‘Two errors were assigned. The lien claim 
allowed to go tojury. It contained a statement of plaintiff's claim. 
A witness sworn to it. There is no substance to this objection. 
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A telegram was also allowed to go to the jury. The telegram was 
of course not original, but it was testified to as received by defend- 
ant and signed by him and no grounds of objection were stated. 
Merely an objection not sufficient to find exception. 

Drxon dissented. He said: The lien claim was put in as proof 
in itself and the jury was likely to regard it as such. 





TUTTLE v. GILMORE. 
Appeal. 

Beastey, C. J. Decree of this court entered not according to 
opinion. Chancellor made a decree in accordance with opinion. 
Appealtaken. The records of this court, kept under its own super- 
vision, must be taken as infallible exponent of its mind. The 
Chancellor should not have amended the order according to 
opinion, but the parties should have applied to this court to correct 
the order. Decree reversed and new order to be entered according 
to the opinion and the decree of the Chancellor. 


POINIER v, BAGGNALL. 
Constables Return. 

Beastey, C. J. It was held that a docketed judgment is valid 
which is docketed on the return of a constable in the following 
words : No goods found on which to levy. 

It is claimed that the return did not conform to the act. We 
find from elaborate examination that this return is in accordance 
with the very general practice all over the State. The case in 1848 
is no longer authority. 

Meyer v. Freiknecht, 14 Vroom 48, and Miller v. Marshall are 
different cases because it appeared that there were some exempted 
goods. We are of opinion that the long continued practice should 
be held to govern. 

Dixon, J., said he thought the return should be regarded as a 
presumption that the officer had done his duty. He said he had 
not agreed with the decision in Meyer v. Freiknecht. 


State, Wm. T. Rae, prosecutor, ». Newark—State, Benedict 2. 
Newark. Affirmed for reasons given below. 

Hudson Freeholders v. Buck. Reversed because the act of 1883 
in regard to those roads is special and unconstitutional. 

Childs v. Jones. Affirmed. No opinion. 

Rudderow v. Dudley. Brastey, C. J. No opinion. The evi- 
dence now being all before the court a different conclusion reached. 
Decree affirmed. 

Trotter v. Hecksher. Attachment. Affirmed for reasons given 


below. 
Central Railroad v. Larned. Laid over. 
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SUPREME COURT OF NEW JERSEY. 


(Notes of Opinions Feb’y 17, 1887.) 


WILKINSON, RECEIVER v. RUTHERFORD. 
Receiver May Sue on Bond in his own Name—Bond with 
Mortgage. 


Opinion by Chief Justice BEASLEY. 

This was a suit on a bond secured by a mortgage dated May 26, 
1880. The bond as shown by the declaration had been given by 
the defendant to the Newark Savings Institution, which, being de- 
clared to be insolvent, the Chancellor appointed the plaintiff re- 
ceiver. There was a demurrer to the declaration. 

Held: 1. A Receiver appointed by the chancellor to collect the 
assets of an insolvent savings institution, by force of the statute 
authorizing such appointment, but which gives to such officer no 
express authority to bripg suit in his own name, may nevertheless 
sue in this way, as he is an assignee by legal intendment of the 
property so committed to him. 

2. The case of Baldwin v. Flagg, 14 Vroom 496, holds that the 
statute prohibitory of a suit on a bond until after foreclosure, is 
void as to antecedent obligations. Judgment in favor of plaintiff 
on the demurrer. 





GEORGE JACKSON v. THE STATE. 
Verdict in the Absence of Defendant out on Bail. 


On writ of error to Passaic county Court of Quarter Sessions. 

Opinion by Depus, J. In thiscase the accused was out on bail. 
The nature of the bail is such that he should have presented him- 
self before the court. His absence at the time when sentence 
was passed was a breach of the bail. 

By a long course of procedure the practice has become settled 
in this state to receive the verdict of the jury in all criminal cases, 
except capital cases, without the presence of the accused. Sucha 
power in the court is essential to the due administration of justice, 
especially where the accused is out on bail. Judgment must be 
affirmed. 


MORRIS FELZ, ET AL, v C. D. ROSEBERGER. 
Res Judicata—Subordinate Tribunal—Habeas Corpus. 
On Habeas Corpus. 
Opinion by Dixon, J. The defendant was arrested upon war- 
rant of a Supreme Court Commissioner. The defendant applied 
for a discharge and upon refusal sued out a writ of habeas corpus. 
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Held: 1. That the doctrine of res judicata is not applicable to 
the summary determination by a subordinate tribunal of motions 
which are merely incidental to a, suit, when such determination 
cannot be reviewed by the appellate courts. 

2. The 25th Sec. of the Hab. Corp. act (Rev. p. 468), does not 
authorize the court or justice before whom a writ of habeas corpus 
is returned, showing that the prisoner is detained by virtue 
of a legal capias ad respondendum, to examine into and decide 
upon the sufficiency in fact of the proofs upon which the order for 
the capias was founded. 

If the affidavits upon which an order for bail is made, fairly 
present the question whether the case is one proper for a capias, 
then the determination of the Judge or Commissioner upon their 
sufficiency cannot be reviewed by means of the writ of habeas 
corpus. The defendant is remanded to custody under the capias, 





HUGILL v. READ. 
Distress— Double Damages— Verdict. 


Action for double damages. 

Opinion by Rreep, J. In a declaration in an action by a tenant 
for unlawful distress there was a count for double value of goods 
under Sec. 11, or the act concerning distresses to which was added 
a count designed to recover damages for injury to the tenant’s 
business. 

The jury returned as single damages a certain sum as the value 
of the goods distrained and sold, and a separate sum for injury to 
the tenant’s business. //e/d, that the plaintiff could not recover 
both sums, but as the first finding was clearly under the first 
count, there was no waiver to the claim for double damages by the 
second court and second finding. Held, that the last sum should 
be struck from the verdict and judgment be entered for double 
the value of the goods. 


STATE, CITY OF LONG BRANCH, PROS., ». JOHN SLOAN, ET AL. 
Constitution—Certiorari—Special Law Regulating Internal 
Affairs of Towns. 


Opinion by Maetr, J. Held, the act entitled a supplement to 
an act for the formation of borough governments, approved Sept. 
5, 1878, which supplement was approved April 22, 1886, is invalid, 
as being in contravention of the constitutional prohibition against 
local and special laws regulating the internal affairs of towns. 
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STATE v. GOODWINSVILLE, ETC, ROAD COMPANY. 
Highway—Indictment—Limitations. 

On demurrer to indictment certified from Passaic Oyer and 
Terminer. 

Opinion by VAN SycKEL, J. A violation of the provisions of a 
charter given to a company, is sufficient ground for an indictment 
against said company for maintaining a nuisance. 

So long as the highway is kept and maintained in a certain con- 
dition the company is not open to indictment, but if there is any 
neglect, want of actual repairs, etc., it is open to a criminal 
indictment. 

A prior indictment had been found against the same company 
which was also certified to this court, 15 Vroom 496. Upon the 
decision in this case the company rely to show that all the require- 
ments laid down by statute had been complied with. 

There are two points to be considered. 1st. The indictment was 
found in 1883. Therefore more than two years had passed and the 
offense is barred. 

2nd. The indictment alleged that the plaintiffs have kept the 
road in a miry, soft and muddy condition. No charge of failure 
to keep it in order was made. Judgment for the defendant. 


SHAW v. CITY OF TRENTON. 
Contract—Municipal—Charter of Trenton. 

Opinion by Maarr, J. The certiorari brings out the proceedings 
and particulars of the contract awarded to the Rubber Co. The 
city charter requires that the lowest bidder should receive the 
contract. The proposal for the award must be accompanied by a 
guarantee that the goods, etc., should wear a certain time and be of 
a given quality. It does not appear from the warrant accompany- 
ing the proposal in this case that this guarantee was strictly made. 
The award was not proper and cannot be sustained. 


CLARK v, PRESIDENT OF COMMON COUNCIL. 

Charter of Trenton—Appointment by President of Council. 

It appears that President of Council Brooks had appointed Mr. 
Clark to the seat of Mr. Cloke in the Board of Health, Mr. 
Cloke’s term having expired. 

The court held that the appointment of Mr. Clark by the Presi- 
dent of the Council was void, unless the Mayor was suffering under 
some disability. 


6 
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STONE v. TODD, ET AL. 


Real Estate—Payment of Debts of Decedent—Setting aside 
Verdict. 

On rule to show cause. 

Opinion by ScuppER, J. In this case action was brought to 
recover for services rendered as housekeeper to the decedent from 
1859 to 1883. 

There are a number of questions brought out under this applica- 
tion. 

There was a rule to bar creditors but no distribution had taken 
place. The defendants in this suit were the heirs at law of the 
decedent. There are two methods by which land given to heirs 
at law can be made subject to claims held against the same, viz: 

1. Under the order of the Orphans’ Court. 

2. Action at common law. 

At common law personal assets are primary to secure any debts. 
Under our statutes it is the same, but the larids of an ancestor are 
liable to all claims of creditors. 

In this case the time had passed for the plaintiff to put in her 
claim under the order of court. The court can not order plaintiff 
to choose his remedy, nor does the limitation begin to run until 
such time as the plaintiff is in a position where he could bring 
suit. 

It is a case of unusual merit; the plaintiff had been a servant and 
a companion for all these years without any renumeration or at least 
but a very small amount, fully expecting to be paid upon the 
death of her employer. Unless there is proof of wilful partiality 
on the part of the jury the verdict must stand. 

The jury are justified in allowing such an amount as is reason- 
able and the verdict should not be set aside in favor of collateral 
relatives. The verdict below was for $10,000. If the plaintiff will 
make a reduction to $7,500, the verdict for that sum may stand; 
if not, rule for new trial made absolute. 





NEILSON v. CITY OF NEWARK. 


Newark and Belleville—Township of Belleville—Annexation of 
Woodside to Newark. 

Opinion by BEAsLey, J. 

1. The act dividing the township of Woodside between the city 
of Newark and the township of Belleville, and directing the debts 
of first township should be paid in certain proportions by the last 
two corporate bodies, imposed a duty on such bodies to pay such 
debts and which is enforceable against them by creditors, 

9. An action against the city of Newark and the township of 
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Belleville by a creditor founded on such statutory duty is sustain- 
ed. The declaration held defective. 


HUDSON TEL. CO. v. JERSEY CITY, ET AL. 


Telegraph Lines—Designation of Streets For. 
The company had already placed poles in several streets. ‘Then 
the common council designated certain streets wherein poles could 
be placed. Held, that council had no power to do it. 


CANNON v. REGAN. 
Landlord and Tenant. 
A notice to a tenant that after his term ends there will be an in- 
crease of rent, if served on Sunday, is not good. Brought upon 
certiorari. Held, rent not due. 





FIELD v. MAYOR, ET AL, OF BAYONNE, 
Municipal Bonds. 


Power of city to issue bonds for site of public buildings, etc. 
Bonds issued under this privilege to enlarge a school house— 
illegal. 


BAUER v. CITY OF HOBOKEN, ET AL. 
Change in Grade of Street. 

Plaintiff brings suit for loss arising from change in grade 
of street, etc. There is no provision in the charter of the 
city for the payment of such damages, therefore the action cannot 
be maintained. 


JOHNSON, ET AL., v, —— 
Opening of Highways. 


Commissioners and surveyors appointed for the opening of pub- 
lic highways must strictly follow the provisions of the statutes. 

The necessary notices must be definite and must be regularly 
published and the meeting must be at a certain place and time. 
Any variance from the rules prescribed by statute will be fatal. 





DOMESTIC TELEGRAPH CO. v. NEWARK. 


This Telegraph Company being organized under the act concern- 
ing corporations put up poles and lines in the streets of the city of 
Newark. Their right to do this was disputed by the city. Held, 
that no such right could be granted except by legislative authority 
and that no such authority is contained in the act under which it 
was organized. 
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Disque v. State: Judgment affirmed. 

Dailey v. Titus: Demurrer overrules. 

Carter v. Penn. R. R. Co. and Dover v. ———will be announced 
during term. 

De Groot v. N. Y. L. E. and W. R. R. Co.: Rule discharged. 

Elizabethtown Water Co. v. Bowker Fertilizer Co.: Affirmed. 


JAMES C. McDONALD v. THE MAYOR AND COMMON COUNCIL OF THE CITY 
OF NEWARK. 


[N. J. Supreme Court. Nov. Term 1886.] 


Nuisance—Market in the public streets.— sought by suit. 
A nuisance may be an injury common The use of the streets for a market place 
to many persons, and yet may be a pri-_ isa public nuisance, and the permission of 


vate and not a public nuisance, and there _ the city officers to use the streets in this way 
are nuisances which are at the same time does not legalize the nuisance. 

both private and public. In such cases, Where an individual is specially injured in 
the offender against the public at large may _his property by such a nuisance he may ob- 
be punished by indictment and redress for tain relief against it by bill in equity and 
the special injury to individuals may be injunction. 

Bill for injunction on final hearing on pleadings and proofs. 

Messrs. Teese & Pitney for complainant. 

Mr. Joseph Coult for defendants. 

THe CHANCELLOR: The complainant is the owner of a dwelling 
house in which he resides, fronting upon the street called Park 
Place in Newark. 

Between that street and Broad street is an open, triangular space 
known as Military Park or Common. For a long time past, the 
city authorities have permitted hucksters of vegetables and other 
country produce to occupy the west side of Park Place and the east 
side of Broad street (including the sidewalks on both the east and 
west sides of the park) in front and in the immediate vicinity of 
the complainant’s house, for the purposes of their business. Their 
wagons stand upon the street, being backed up to the sidewalk, and 
the hucksters occupy the sidewalk with their goods and stand 
there andsell them. By ordinance, the city has limited such occu- 
pation to certain hours of the day—to the period between 8 o’ clock 
p.M., and eight o’clock A.m., from April to November, and between 
seven P.M., and nine A.M., all the rest of the year. The complainant’s 
house is near the point or small end of the park. The complainant 
seeks an injunction to prevent the city from occupying any part of 
the streets in front or in the vicinity of his property for market 
purposes upon the ground that such use thereof is a nuisance to 
him and his family. The annoyance complained of is loud noises 
and offensive smells. The noise is of the stamping of horses’ feet, 
the rumbling of wagons, the rattling of chains and harness, the 
shouting of men to their horses and to each other, the throwing of 
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barrels and boxes from the wagons to and upon the sidewalk, the 
hawking of the goods, and the hum and bustle of the crowd of pur- 
chasers. The noises seriously disturb the sleep of the complainant 
and his family, and interfere with conversation in the house. The 
odors complained of arise from the refuse and from the smoke of 
the torches used by the hucksters in their business, and they per- 
vade the complainant’s house. That this complaint of annoyance 
is well founded is not denied, and that the annoyances complained 
of constitute a nuisance, is not disputed. But it is urged on 
behalf of the defendants, that the complainant and his family are 
not the only ones who are affected by the nuisance, and it is urged 
that since other persons similarly situated are also annoyed by it, 
the nuisance mast be regarded as public and not private. And 
again it is contended that this suit cannot be maintained against 
the city because the city does not create the nuisance, but only takes 
fees for the occupation of the street and sidewalk by the hucksters. 
Obviously a nuisance may be an injury common to many persons, 
and yet be a private and not a public nuisance ; and there are nui- 
sances which are at the same time both private and public, 
in the committing whereof both public and _ private rights 
are violated. In such cases the offense against the public at large 
may be punished by indictment, and redress for the special injury 
to individuals may be songht by suit. Higby v. C. & A. R. R. Co. 
4C. E. G. 276; High on Inj. Sec. 521, 522. Inthe casein hand the 
use of the streets for a market place is, under the circumstances, 
apublic nuisance. Such use of the highway is wholly unwarranted. 
The entire street is for the use of the public at large, and the unau- 
thorized use of part of it for a market isa public nuisance. State v. 
Lavarack, 5 Vroom 201. Nor does the grant by the officers of the city 
of permission so to use the street legalize such use. The use is 
not only a public nuisance, but it is, so faras the complainant and 
others similarly affected are concerned, a private nuisance also. 
Where, as in this case, an individual is specially injured by the un- 
authorized use of the street, he may have recourse to this court for 
relief. 

The answer admits that the city has, through its market clerk, 
designated the places in question as places to be used for market 
purposes, and has from day to day for a long time licensed persons 
to occupy them for the sale of their produce, and has collected and 
received for its use the license fees therefor, but the defendants in- 
sist that such use of the street is reasonable and lawful. The city, 
then, under color of its authority, authorizes the hucksters, for a 
consideration paid it, to occupy parts of the public highway for the 
purpose of vending their goods. It thus unlawfully makes a mar- 
ket place of the streets, and it is therefore responsible for the nui- 
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As to services alleged to have been rendered by plaintiff for de- 
fendant between the dates mentioned the defendant is entitled to 
be informed of the nature of the services and the several times 
when performed. The motion is granted and the plaintiff is order- 
ed within fifteen days from 22d of February instant, to furnish 
the defendant with a further and more specific bill of particulars 
in accordance with the time above expressed. I will sign an order 
to that effect. 





NOTES OF RULINGS AT THE VICE-CHANCELLOR’S 
CHAMBERS, JANUARY 381, 1887. 


Anonymous—Practice in setting off dower. 


On application to set off dower. 

Van Frieet, V. C.: In this case the master’s action has 
has been filed with the clerk. ‘Twenty days notice of application to 
set off dower has been given and no appearance has been put in 
against it. The application is to set off the dower-right ina tract of 
unimproved property. I will not make the order here. I would 
suggest that a letterbe written to the clerk, and Vice-Chancellor 
Bird will set aside the dower, as a matter of course. 


Anonymous Practice—WNotice to insane infant. 


On application to appoint a guardian ad litem for insane infant. 

Van Freer, V C: Counsel produces affidavit of service 
on the officials of the asylum’ showing that service has 
been made, giving thirteen days notice of application for appoint- 
ment of a guardian ad litem. Ten days’ service would have been 
sufficient, but I must continue this motion for one week because the 
jurat does not show upon whom the service was made. Let the no- 
tary amend the juratand I will hear you next Monday. 





IN RE. NEW YORK SILK MANUFACTURING CO. 
Receiver of insolvent corporation—Sale of property. 

Order for sale of remaining property. 

Van Frieet, V. C.: It appears that counsel represents 
three-fourths of the creditors of the concern; all the real and 
other property has been sold except nineteen machines, worth when 
new, $500 each. 

The master’s report has been sworn to and filed. It appears 
from the petition submitted in this matter that the machines are old- 
fashioned and that many improvements have been made in them. 
The receiver has received an offer of $1,000 for the nineteen ma- 
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chines. I will not give an order directing the sale but will direct. 
that he sell the same at public sale for the best price he can obtain 
for it. 





NOTES OF RULINGS AT THE CHANCELLOR’S CHAMBERS, 
FEBRUARY 21, 1887. 


CLARK v. CLARK. 


Commissioner to take Testimony in another State. 

On the application for the appointment of commissioner to take 
testimony and examine witnesses at Atcheson, Kan., it appeared 
that there was no resident New Jersey commissioner at said place. 
For want of knowledge of other proper person, a United States 
commissioner was appointed by consent of parties. 

Upon application to have a reference made to one of the vice- 
chancellors, the chancellor said: ‘‘I would suggest that, for the 
purpose of dispatch, cases should be referred ‘to advisory masters. 
Vice-Chancellor Bird will take Vice-Chancellor Van Fleet’s refer- 
ences during his absence.”’ 





Correction of Errors in a Masters Report. 

On application by counsel to have errors in master’s report cor- 
rected, the chancellor said: ‘‘ All errors which are patent on the 
face of the report, as three times two make ten, etc., will be cor- 
rected by the court itself. Counsel should give proper notice, and 
the court will make the correction on inspection ; but in this ease 
it appears that in 1867 a judgment was recovered, and that in 1873 
said judgment was paid and a receipt in full given. The master 
did not discover this receipt, and the money was ordered to be 
paid a second time. Now, an application is made to have the 
matter corrected. This can be done in two ways: Set the report 
aside, or re-refer it to the master for correction. The latter 
method is the simpler and cheaper. Give the proper notice, make 
the proper affidavits, serve copies of same, and the report will be 
re-referred.”’ 





INSOLVENT CORPORATION. 
Anonymous. 


Order of distribution, ete. 

In this case the receiver of an insolvent corporation had filed his 
report. The creditors were all notified that the report had been 
filed and that they could see it. There was one preferred creditor 
for wages. The balance was to be used on account of mortgages. 

The vice-chancellor thought that this notice of the filing of the 
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receiver’s report was insufficient. Notice should have been given 
that an application for an order of distribution was to be made and 
so directed. 

The proper five days’ notice was then given, and all counsel con- 
sented except one. He had not decided whether he should appeal 
or not. Application was made to make the order of distribution 
final. 

THE CHANCELLOR said: In cases like this it is necessary that 
counsel who desire to appeal should do so at once. There is no 
reason why the court should be delayed by reason of counsel being 
unable to make up their mind whether to appeal or not. The order 
is confirmed. 


DE GRAFF v. TRUESDALE. 
(New Jersey Supreme Court—Monmouth Circuit.) 
Clammers v. Oystermen— 7vespass—Abatement of Public Nuisance. 


This was a test case in a very general contest between the oyster- 
men and the clammers in Raritan Bay. It is permitted to plant 
oysters on the bottom of the bay, and the planter acquires prop- 
erty in the oysters planted there and their products, and he has a 
right to make off the oyster beds with stakes, but this right of pri- 
vate ownership does not include the natural fishing grounds for 
clams. Oysters were planted, and the ground staked off. The 
clammers believed the beds encroached upon their natural clam- 
ming grounds. After a great deal of controversy and litigation, a 
plan to test the rights of the parties was devised, and a number of 
clammers went deliberately upon the oyster-bed and found and 
brought up natural clams. They found oysters also, but did not 
take them away. An action for trespass was brought by the 
oystermen. 

The case was tried before Mr. Justice Scudder and a jury. 

Mr. R. V. Lindabury and Mr. Ogden E. Arrowsmith appeared 
for the plaintiff, and Mr. Wm. T. Hoffman and Mr. McDermitt 
for the defendant. 

ScuppEr, J., charging the jury, ruled that the oystermen had 
no right to appropriate or stake off lands on which there were nat- 
ural clams ; and that the encroachment of the oyster men upon the 
public fishing grounds for clams was a public nuisance like an en- 
croachment upon a highway, but that this gave no right to an indi- 
vidual fisherman to go out and destroy a bed of oysters. He said: 
‘‘Tf the men who rake clams for a living think that the oystermen 
are staking off grounds that they have no right to, they have the 
courts to fall back on for redress, and must not use personal 
force.’ The verdict was for the plaintiff. 
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HALSTEAD. 


McWHIRTER, ET AL. v. HALSTEAD, ET. AL. 


(U. S. Circuit Court, Dist. of N. J. 


Interpleader—Injunction against State 
Court.—The Courts of the United States can- 
not stay proceedings begun in state courts 
when the fund in controversy has first at- 


tached by process issued out of that court. 


Filed Feb. 16, 1887.) 


Sec 720 of the Revised Statutes of the U. S. 


forbids it. The court will not order the 
parties to interplead where it cannot restrain 
one of the parties from proceeding with his 


action. 


On the twelfth day of July, 1884, Halstead, Haines & Co., part- 
ners, all residing and doing business in New York, excuted a deed 
of assignment to Lewis May for the benefit of their creditors. 
Among the assets of the firm was a debt due from McWhirter & 
Wilson, residing and doing business in Newark, New Jersey. On 
the same day, Deering, Miliken & Co., a firm carrying on business 
in New York and composed of five members, one of whom lived in 
New Jersey, two in New York, and two in Maine, caused a writ of 
attachment to be issued out of the Supreme Court of New Jersey 
against Halstead, Haines & Co., and attached the debt due‘ them 
from McWhirter & Wilson. On the third day of December fol- 
lowing, Lewis May, the assignee, brought an action in this court 
against McWhirter & Wilson to recover the debt. On January 21 
1885, McWhirter & Wilson filed a bill of interpleader in this court 
acknowledging the debt and averring their willingness to pay it to 
whichever party it ought to be paid, and praying that the parties 
might be required to interplead and settle their rights here, and 
that in the meantime they might be enjoined from proceeding with 
their several actions. 

A rule was taken upon the defendants to show cause why pro- 
visional injunctions should not issue, and Judge Nixon refused 
them saying that the facts presented a case for an interpleader bill, 
and that there was no difficulty about restraining the suit in the 
Circuit Court, but that section 720 of the Revised Statutes of the 
United States expressly prohibited the Federal Courts from issuing 
injunctions against state courts, except in cases of bankruptcy. 
See opinion 24 Fed. Rep. 828. 

The suit afterwards came on for final hearing before Wales, 
D. J. 

It was argued by Mr. A. Q. Keasbey for McWhirter & Wilson ; 
Mr. Thomas N. McCarter for Lewis May, asignee; Mr. H. M. Colie 
for Deering, Miliken & Co., and Mr. Frank B. Colton for H. B. Claf- 
lin & Co., applying creditors under the attachment. 

On Feb. 16, 1887, the opinion of the court was delivered by 
Waters. D. J. He said: 

‘The facts set forth in the bill are substantially stated in the 
opinion of Judge Nixon (24 Fed. Rep. 828) in disposing of the 
motion, made on behalf of the complainants, for a provisional in- 
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junction to restrain proceedings in an action began by certain 
‘creditors of the defendants in the Supreme Court of New Jersey. 
While it may be true that the accounts contain all the essential in- 
gredients of an interpleader bill, and would, aside from the ques- 
tion of jurisdiction, entitle the complainants toa decree, we are still 
confronted with the same obstacle in the way of granting the relief 
prayed for, which was encountered by the court when considering 
the application for a preliminary injunction, and that is, the statu- 
tory prohibition of interference by any court of the United States 
with the proceedings in any court of a state, except in bankrupt 
cases. Sec. 720 R. 8. 

Our attention has not been called to any authority which would 
sustain the exercise of the jurisdiction we are now asked to assume. 
On the other hand, numerous cases might be cited in which it has 
been held that a United States Circuit Court cannot stay proceed- 
ings which have been originally instituted in a state court, and 
wheré the property or fund in controversy has been first attached 
by process issuing out of that court, and is in its possession or 
under its control. Wallace v. McConnell 13 Pet. 151; Peck v. Jen- 
ness, 7 How. 625; City Bank v. Skelton, 2 Blatch 14; U.S. v. 
Collins, 4 Blatch, 142 ; Fisk v. The Union Pacific R. R. 10 Blateh. 
518: Bridges v. Sheldon 7 Fed. Rep. 45. 

Here the ves, the debt, the property, as it were, in controversy, 
had passed into the custody of the state court prior to the com- 
mencement of any suit in this court. A decree now made by this 
court, ordering the parties who had begun their action in a state 
court by attaching the debt, to interplead, would be useless unless 
they could at the same time be enjoined from further prose- 
cuting that action: but this is precisely what is forbidden by the 
statute. 

The demurrer is sustained, and a decree must be entered dismis- 
sing the bill. 

In the case of Morris Strauss against the same defendants and 
depending on the same facts and pleading the same order will be 
entered. 





NOTES OF CASES. 

Vice-Chancellor Van Fleet’s opinion in Mandeville v. Harman, 
filed December 18, 1886, and reported in the Albany Law Journal 
for February 26, 1887, (35 Alb. Law Jour., 165), is an interesting 
discussion of a nice question in the law governing contracts in re- 
straint of trade. The contract was between two physicians prac- 
ticing in Newark. It was agreed between Dr. Mandeville and Dr. 
Harman that the latter should serve the former for three months, 
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with the privilege of continuing for about a year more, for a cer- 
tain compensation and some additional fees, and it was further 
agreed that Dr. Harman should not engage in the practice of medi- 
cine or surgery in Newark at any time thereafter. The time of the 
service was extended for six months beyond the year agreed upon, 
and afterwards Dr. Harman opened an office of his own in Newark, 
and this suit was brought for an injunction to restrain him from 
practicing in the city. 

The Vice-Chancellor, after stating the principles governing the 
contracts in restraint of trade, and referring to the cases, decided 
that the plaintiff was not entitled to an injunction against the vio- 
lation of this agreement. The head-note says that he held the 
agreement to be unreasonable and void ; and he usually writes the 
head-notes himself, but, although this was plainly his opinion, the 
decision is only that the plaintiff's right under the agreement 
was not clear enough to entitle him to an injunction. 

An outline of the Vice-Chancellor’s argument may be interest- 
ing. The substance of his reasoning was this: The covenant under 
consideration is in restraint of trade. Such contracts are presump- 
tively void, and are only valid when the restraint they impose is 
reasonable. The test prescribed by Chief Justice Tindal in Horner 
v. Graves, 7 Burgh. 735, and uniformly adopted in similar cases is 
this: To consider whether the restraint is such only as to afford a 
fair protection to the interest of the party in favor of whom it is 
given, and not so large as to interfere with the interest of the 
public. This is the law in this State. Brewer v. Marshall, 4 C. 
E. Gr. 547. 

The fault imputed to this covenant is that the restriction it im- 
poses on the defendant is to endure for an unreasonable period of 
time. The restraint covers the whole period of the defendant’s life, 
and the defendant, if an injunction should issue, could never practice 
medicine or surgery in Newark, even though the complainant 
should within the next month after the injunction issues lose his 
life or his reason or remove to another field of practice. The Court 
of King’s Bench in Hitchcock v. Coker, 6 Ad. and E. 438, held a 
similar contract void. They said the protection given was larger 
than the necessary protection of the party in favor of whom it was 
given required, and therefore it was unreasonable and void. The 
plaintiff in that case was carrying on the trade of a chemist and 
druggist. The case was reversed on appeal, distinctly on the 
ground that a restriction so extensive in point of time was neces- 
sary for the protection of the covenantee in the enjoyment of the 
good will of his trade, and was therefore reasonable, because the 
good will of a trade might be sold or bequeathed and continued for 
an indefinite time. The present case differs from that in that there 
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is no good will ina physician’s practice. The practice of a phy- 
sician is a thing so purely personal, depending so absolutely on 
the confidence reposed in his personal skill and ability that when 
he ceases to exist it ceases also, and after his death can have 
neither intrinsic nor market value. The reason, therefore, which 
induced the Court of Exchequer Chamber to hold a like restraint 
void in Hitchcock v. Coker does not exist in this case. There a 
right existed which on the death of its possessor would pass to his 
personal representation. No such right exists here. No court of 
law of this state has yet decided that a covenant between profes- 
sional gentlemen so extensive in duration as this one is valid. 
There is strong reason to doubt its validity. It is one of the nat- 
ural rights of every citizen to employ his labor to get food and 
property, and the courts will not readily abridge that right. 

The conspicuous defect of the complainant’s case is that the 
legal right on which he founds his claim for an injunction is not 
clear. No court of law of this state has ever declared that such a 
covenant is valid. Onthe contrary, the presumption is against the 
validity of such agreements. A complainant isnot in a position to 
ask for a preliminary injunction when the right on which he 
founds his claim is, as a matter of law, unsettled. The injunction 
is therefore refused. 





MISCELLANY. 


EDITORIAL NOTES. 


dealer therein, for the apparent or implied 
purpose of resale by such vendee, it is clear, 
The case of Winchester Wagon Works we think, that the doctrine in relation to 
and Manufacturiug Co. v. Carman, 7 West- 
important 


conditional sales cannot apply to or govern 
ern Reporter, 241, suggests an such sale, in a controversy as to such articles 


limitation of the doctrine of the Marvin Safe between the original vendor and the pur- 


Company case heretofore referred to. The chaser thereof from the original vendee; 
rule declared in that case is that on a con- for, in such case, the purposes for which the 
ditional sale of chattels delivered to the possession of the property was delivered to 


vendee title may be reserved in the vendor, — the original vendee are inconsistent with the 


and the reservation is good if there areno continued ownership thereof by the original 
indicia of ownership beyond mere delivery vendor, and for this reason the condition 


upon which the sale and delivery were made 
be deemed fraudulent and void as 


of possession. The present case decides 


that delivery to a retail dealer for the appar must 


ent purpose of resale is an indication of 
ownership which the vendor cannot deny. 
The court declared the general rule to be 
well settled as above stated and then said : 

‘‘But where, as here, it appears that a 


manufacturer and wholesale vendor of arti- 
cles of personal property sells upon credit 
and delivers a lot of such articles to a retail 





against purchasers from the original vendee 
of the property.” 

A very learned and thorough discussion of 
the subject of conditional sales will be found 
in the recent opinion of Judge Bradley, in 
Harkness v. Russell & Co., U. S. Supreme 
Court, October, 1886. The New 
Jersey rule is sustained and if is held that 
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in the absence of fraud an agreement for a 
conditional sale is good as well against third 


persons as against parties to the transaction. 





QUESTIONS FOR THE WRITTEN 
EXAMINATION OF APPLICANTS 
FOR ADMISSION AS COUN- 
SELLORS, FEB. TERM, 1887. 





Examiners appointed for the next year 
George T. Barrett and John S. Mitchell. 

1. What is evidence, in the legal accepta- 
tion of the term ? 

2. When is a fact said to be proved ? 

3. What are the four principal rules which 
govern the production of evidence to the 
jury? 

4. What is hearsay evidence; why is it not 
admitted; give some of the exceptions to the 
general rule excluding such evidence, and 
the reasons for the exceptions ? 

5. Define dower and curtesy, and state 
how far each exists in this State ? 

6. What are requisites of an estate in 
dower, and an estate by the curtesy ? 

7. Define fully and distinguish between 
tenancy in common and joint tenancy ? 

8. What are the requisites of a valid will 
of real and personal property in this State ? 

9. What is necessary to constitute a valid 
marriage in this state ? 

10. Upon what grounds may a divorce 
from the bond of matrimony be obtained in 
this state ? 

11. Upon what grounds may a divorce 
from bed and board be obtained in this 
state ? 

12. What court has jurisdiction in matters 
of divorce, and how may a suit for divorce 
be commenced ? 

13. By what process is an action of eject- 
ment commenced in this state ? 

14. What are the pleadings in an action 
of ejectment, and within what time must 
they be filed ? 

15. What must the declaration in eject- 
ment contain ? 

16. What legal text books have you read 
since you were admitted as attorney-at-law ? 


“ARBITRATION.” 





The time is approaching when the word 
“arbitration” will either disappear from dis- 
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cussion of the labor troubles, or from the 
vocabulary of the legal profession. With 
us it has a distinctive signification—it means 
a reference to a third party of a controversy 
of which the courts have cognizance, a final 
settlement of legal obligations, a disposal of 
the claims of one of the parties. It also 
means that when the arbiter has rendered 
his decision the pleasure of the parties to 
the controversy has been terminated, and 
the whole force of government, judges, jur- 
ies, courts, and sheriffs, will contribute to 
enforce the conclusions. 

Personally the lawyer might submit to 
arbitration a dispute with his client as to the 
value of services already rendered, but a 
contention between him and a possible client 
as to what should be a proper fee for future 
services is hardly a matter in which he 
would be willing to call in a third party. 
Words, of course, are servants, not masters, 
and yet they are very variable quantities. 
In the present day, an advocate of total 
abstinence from alcoholic drinks, or a pro- 
hibitionist, calls himself a Temperance man, 
on the theory that a temperate use of intoxi- 
cants is absolute abstinence. A villein, 
originally, was merely a cultivator of the 
land, a silly person was not an imbecile, and 
a homely person was not ugly. But the re- 
sult of transformation of meaning of words 
is inevitable confusion of ideas. 

When a man, or a body of men, in the 
employ of an individual or a corporation, in- 
sists that the hours are too many, or the pay 
is too small, or there is an obnoxious man 
employed, or that the laborers for another 
company have a grievance, the apparent 
sentiment of the community is that the dis- 
pute should be submitted to arbitration. 
‘*Arbitration”’ laws have already been passed 
by some of the States, and bills are pending 
in Congress with that absurd misnomer. But 
of course the ‘‘award” is treated by both par- 
ties as a mere nullity. It is not enforceable 
in any tribunal, and the pleasure of the par- 
ties is as free after it has been rendered as 
before. Some of the States express in their 
constitutions the principle that ‘ta frequent 
recurrence to fundamental principles is 


essential to the preservation of our liberties,’’ 
and it should be a matter of regret that a 
technical expression, which to the profession 
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is so well defined, should be carried off, and 
without any regard for ‘“‘fundamental princi- 
ples,” should do duty, as it were, with a 
mask.— Washington Law Reporter. 





MARKETS IN THE STREETS. 


To our note on McDonald v. Newark we 
should add a reference to Hinkel v. Detroit, 
49 Mich. 249;S. C. 43 Am. Rep. 464; U.S. 
Digest, 1883, p. 586. Opinion by Cooley, 
C. J., directly contrary to State v. Laverach, 
and the other cases cited. 


NOTES OF EXCHANGES. 


The subject of ‘‘Strikes and Boycotts” is 


dealt with intwo of the recent magazines. 
The last number of the American Law Re- 
view gives an interesting history of the Eng- 
lish legislation on this subject from the Stat- 
utes of Laborers in 1349 to the Conspiracy 
and Protection of Property act in 1875 and 
the decisions are examined carefully to see 
how far they depend upon statutes and how 
far strikes and boycotts are indictable as 
The Ameri- 
The Crim- 


tnal Law Magazine has an article entitled 


conspiracies at common law. 


can decisions alsoare considered. 


** The Boycott andits Methods” which refers 

to some recent cases. 

The text of the Act to Regulate Interstate 
Commerce, may be found in Zhe American 
Law Review and this Review contains also 
an article on the Wabash Railway Receiver- 
ship, a most important event in the history 
of the management of railroads by the courts 
and one that ought to be studied in New 
Jersey, where the subject is of practical 
interest. 

BOOK NOTICES. 

DIGEST OF THE LAWS OF NEW JERSEY FROM 
THE REVISION OF 1877 TO DATE. A 
Synopsis of the Acts Supplementary and 
Amendatory of the Revision. Compiled 
by Wm. J. Lewis, of the Passaic Bar. J. 
Y. Johnston & Co., New York, 1887. 
Pamphlet pp. 154, $2 oo. 


This pamphlet contains, first, a list of all 
the amendments and supplements to all the 
general Revision 
arranged under the several titles in their 


acts contained in the 
order, and secondly a list of general acts not 
coming under the titles of the Revision and 
acts of a special nature under Revision 
titles. It seems to be carefully and thor- 
oughly done, and there is no need to say 
that it will be a great help tothe Bar. We 
only wish we had had it before, but it will 
serve a purpose which even the new supple- 
ment to the Revision when it comes will not 
serve. 
THE LAW OF THE LAND. 

Address delivered before the Edinburgh 
Philosophical Institution, November, 1886, 
by E. J. Phelps. (Pamph. p. 64,) London, 
Harrison & Sons, 1887. 

This scholarly and thoughtful address of 
the fundamental rights asserted for them- 
called 
land, 


selves by the English people, and 
in Magna Charta the law of the 
urges upon the English people of toeday 
the importance of maintaining the authority 
of this law as a safeguard against class leg- 
islation and the tyranny of majorities, and 
shows how the liberty and stability of our 
own country is due very much to the fact 
that these rights are defined in the constitu- 
tion, and maintained by the courts above 
the power of the legislature. 

A TREATISE ON THE LAW OF GUARANTEES 
AND OF PRINCIPAL AND SURETY. by Henry 
Anselm de Colyar, from the Second English 
Edition. Philadelphia, the Blackstone 
Publishing Co. 1887. 

third of the 

series of Foreign text books published by 


This is the monthly 
this company at the price of ten dollars a 
year. This book is 
need only remark upon the reprint that the 


well known and we 
type is good and the paper plenty good 
enough and the temporary binding will 
answer very well for those who are unwill- 
ing to pay as much for the binding as the 
book has cost. We shall look with interest 


to the next volume of the Series. 








